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RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case on February 8,
1996, in Tallahassee, Florida, before the Division of Admi nistrative Hearings,
by its designated Hearing O ficer, D ane O eavi nger

APPEARANCES

For Petitioner: Mchael K MCormck, Esquire
Di vision of Legal Services
612 Larson Buil ding
Tal | ahassee, Florida 32399-0300

For Respondent: Charles J. Ginsley, Esquire
Charles J. Ginsley and Associ ates
1880 Brickell Avenue
Mam, Florida 33129

STATEMENT OF | SSUES

The issue in this proceeding i s whet her Respondent's insurance agent's
i cense shoul d be suspended, revoked or otherw se disciplined for violations of
Chapter 626, Florida Statutes.

PRELI M NARY STATEMENT

On July 27, 1995, the Petitioner, Departnent of Insurance, filed an
Admi ni strative Conpl ai nt agai nst Respondent, Tara Jeanne Snmith, alleging that
Respondent' s insurance |icenses should be disciplined for violating various
provi sions of Chapter 626, Florida Statutes. Specifically, the Adm nistrative
Conpl aint alleged, in three separate counts, that the Respondent unlawfully sold
i nsureds notor club nenberships without their informed consent, nmade fal se and
m sl eadi ng statements regardi ng the coverages provided and fal sely represented
and illegally required insureds to purchase nmotor club nmenbership as part of
their purchase of autonobile insurance. The Adm nistrative Conplaint, in al
county, alleged that Respondent engaged in the prohibited practice of "sliding"
addi ti onal coverages or products into the purchase of the insured w thout the
i nformed consent of the insured.



Respondent denied the all egations of the Adm nistrative Conpl aint and
requested a formal administrative hearing. The case was forwarded to the
Division of Administrative Hearings.

At the hearing, the Departnent offered the testinmony of three w tnesses and
subm tted one conposite exhibit into evidence. The Respondent testified in her
own behal f and offered three exhibits into evidence.

After the hearing, the Petitioner and Respondent filed Proposed Reconmended
Orders on May 21, 1996, and May 17, 1996, respectively. The parties' Proposed
Fi ndi ngs of Fact have been considered and utilized in the preparation of this
Recomended Order, except where those facts were cumul ative, subordi nate
irrelevant, inmmaterial or were not shown by the evidence. Specific rulings on
the parties' Proposed Findings of Fact are contained in the Appendix to the
Reconmended Order.

FI NDI NGS OF FACT

1. Respondent is currently and at all tines relevant to this proceedi ng
was licensed as a life and health insurance agent and as a general |ines agent.

2. Respondent was the primary agent of Enerald Coast |nsurance Agency
(Eneral d Coast) | ocated at Pensacola Street in Tall ahassee, Florida. Respondent
did not work on comm ssion, but received a fixed salary for her enpl oynment.

3. Emerald Coast was a general lines insurance agency in Florida and
speci al i zes in nonstandard autonobile insurance, insuring high risk drivers who
normal |y have a difficult tine procuring insurance.

4. On June 30, 1993, Hulan Mtchell called Enerald Coast and requested a
gquote for autonobile insurance on his truck. His truck insurance was about to
expire.

5. M. Mtchell received a quote over the phone. Later that sane day,
during his lunch hour, M. Mtchell went to Emerald Coast's office where
Respondent wor ked to purchase insurance. Because he was on his |unch hour, M.
Mtchell was in a hurry to conplete the insurance transaction.

6. M. Mtchell initially net with a gentlenmen at the counter, but was
turned over to Respondent. M. Mtchell advised Respondent that he wanted to
purchase the bare m ni mrum of coverage for his truck

7. The Respondent made a printout of a quote for autonobile insurance from
t he agency's quick quote conputer system The printout did not reflect a charge
for menbership in an automobile club. M. Mtchell was surprised to discover
that the quote he obtained from Respondent was about $48. 00 hi gher than the
guote he had received over the phone. However, M. Mtchell decided to purchase
t he i nsurance anyway.

8. There were approximately five fornms which were filled out by Respondent
in the presence of M. Mtchell. 1In fact, M. Mtchell supplied the information
i ncluded in sonme of the forms. No docunent was conpleted before his arrival at
t he agency. As each docunment was conpl eted, Respondent showed it to M.
Mtchell, explained the content of the forms, highlighting the areas she was
explaining with a mark and obtained his signature where it was required.



9. M. Mtchell admitted that he signed and initialed the fornms presented
to him However, because he was in a hurry he was not paying close attention to
t he expl anati ons of his purchase being given by Respondent. Nonetheless, in
fact, M. Mtchell actively nmade certain choices as to the type of coverage he
want ed and specifically rejected some of the products or benefits which were
offered to him

10. The docunents which were presented to M. Mtchell contained
i nformati on and warnings in regard to coverage or benefits not required by the
State of Florida that were optional add-ons to his purchase of insurance,
i ncludi ng an explanation that the price he was paying included a $50.00 charge
for nenmbership in a travel club with $5,000.00 in benefits. Al these areas,
i ncluding the nmenbership in the autonobile club were explai ned by Respondent to
M. Mtchell. Some of the explanations and rejections of benefits was recalled
by M. Mtchell at the hearing.

11. The entire transaction took approximately a half hour. Throughout the
process Respondent did not change the pace of her explanation, attenpt to cover
or conceal docunments or prevent M. Mtchell from asking any questions. Nor was
any of the optional non-insurance benefits requirenment for the purchase of
i nsurance or a condition for a | ower down paynment or the availability of prem um
financing on his insurance purchase.

12. Gven these facts, the evidence did not clearly or convincingly
denonstrate that Respondent attenpted to cause M. Mtchell to purchase non-
i nsurance products he did not want or was unaware that he was purchasing.

Li kewi se, the evidence did not denonstrate that Respondent had nmade any
m srepresentations to M. Mtchell during or after the conclusion of his
transaction with Enerald Coast. Therefore, Count | of the Admi nistrative
Conpl ai nt shoul d be di sm ssed.

13. On February 16, 1994, Jeanna Chester called Eneral d Coast where
Respondent worked for a quote on autonobile insurance. During the call she
provi ded some basic information to the agency.

14. Later that sane day, Ms. Chester went to Enerald Coast to purchase
aut onobi l e i nsurance. She net with Respondent, who pulled up the earlier quote
on the agency's conputer

15. Again approximately five fornms were filled out on Ms. Chester's
presence and were handed to her one at a time. Respondent did not attenpt to
cover up or hide any formor portion of a form M. Chester was not prevented
from aski ng any questions during the transaction and was permtted to exam ne
each form Each formwas explained to Ms. Chester, including the optiona
aut onobi | e cl ub nmenbership and benefits wi th Respondent naking her usual marks
on the fornms as she expl ai ned each area.

16. Ms. Chester made active decisions regardi ng the extent of insurance
coverage she desired and the deducti ble she wanted under that coverage. She
al so examined the forms to see if they were correct as to the coverage she
desired. Additionally she signed and initialed each formwhere required,
i ncluding the portions where the optional nenbership in the autonobile club were
expl ai ned.

17. The entire transaction took approximately twenty m nutes.



18. On May 23, 1994, Ms. Chester had to return to the agency to repurchase
her coverage. M. Chester was w thout insurance because her only paynment on her
original purchase was by a check which had bounced. As a consequence her
i nsurance and cl ub nmenbershi p had been canceled. Ms. Chester went through the
process a second tinme which again took approximately 20 m nutes.

19. Gven these facts, the evidence did not clearly or convincingly
denonstrate that Respondent attenpted to cause Ms. Chester to purchase non-
i nsurance products she did not want or was unaware that she was purchasi ng.
Li kewi se, the evidence did not denonstrate that Respondent had made any
m srepresentations to Ms. Chester during or after the conclusion or either or
her transactions with Enerald Coast. Therefore, Count Il of the Administrative
Conpl ai nt shoul d be di sm ssed.

20. On March 5, 1994, Mchelle Hunose purchased her first car, a 1993
Subaru. Because she needed insurance coverage to purchase the car, the car
deal er called Eneral d Coast and obtained a quote for autonobile insurance for
her. During the call the deal er had given Enerald Coast basic information on
the car and driver.

21. The car dealer followed her to Enerald Coast and escorted her inside
to introduce her to an agent, who was Respondent. The dealer then left.

22. Respondent went outside and took pictures of Ms. Hunobse's car and cane
back inside to conplete the transaction with Ms. Hunose.

23. In this instance, nost of the paperwork had been filled out prior to
Ms. Hunose's arrival at the agency. However, sonme of the forms which required
personal information from M. Hunose were filled out in her presence. Although,
Ms. Hunose does not recall, Respondent followed her usual process of handing the
forns to Ms. Hunose, simultaneously explaining and marki ng the docunments as she
expl ai ned them including the areas which covered the optional auto club
menbership. After, each area was expl ained Ms. Hunpbse signed and initialed the
forns as it was required.

24. Respondent did not change the pace of her presentation and did not
cover or hide any docunents or portion of any docunent.

25. Ms. Hunopse al so asked questions about the purchase she was naking.
The entire transaction took approximately 15 m nutes with Respondent al so
hel pi ng anot her customer during the initial stages of Ms. Hunpse's transaction.

26. Ms. Hunose did not make the full down paynent required by her
contract. On Monday, May 8, 1994, Ms. Hunpbse had obtained a better deal on
aut onobi l e i nsurance and called to cancel the insurance she had purchased with
Eneral d Coast. Eventually, M. Hunpbse received a full refund of the noney she
had paid to the insurer.

27. Gven these facts, the evidence did not clearly or convincingly
denonstrate that Respondent attenpted to cause Ms. Hunpbse to purchase non-
i nsurance products she did not want or was unaware that she was purchasi ng.
Li kewi se, the evidence did not denonstrate that Respondent, had nmade any
m srepresentations to Ms. Hunpbse during or after the conclusion of her
transactions with Eneral d Coast. Therefore, Count IIl of the Adm nistrative
Conpl ai nt shoul d be di sm ssed.



CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has jurisdiction over this
subject matter of and the parties to this proceeding. Section 120.57(1),
Fl orida Statutes.

29. In license discipline cases the agency has the burden to establish by
cl ear and convi ncing evi dence that the Respondent had viol ated the statutes or
rul es which govern the license. Ferris v. Turlington. 510 So. 2d 292 (Fl a.
1987).

30. In this case, the Respondent was charged with violating Sections
626.611(4), 626.611(5), 626.611(7), 626.611(9), 626.611(13), 626.621(2),
626. 621(6), 626.9541(1)(k)1., and 626.9541(1)(z), Florida Statutes. Boiled down
to the essentials the Departnent alleged that Respondent violated the provisions
listed above by unlawfully selling insureds notor club menberships wi thout their
i nfornmed consent, nade fal se and m sl eadi ng statenents regardi ng the coverages
provided and fal sely represented and illegally required insureds to purchase
nmot or club menbership as part of their purchase of autonpbile insurance and that
Respondent engaged in the prohibited practice of "sliding" additional coverages
or products into the purchase of the insured without the infornmed consent of the
i nsured.

31. However, the Departnent failed to establish by clear and convinci ng
evi dence that Respondent attenpted to "slide" coverage or ancillary products or
m sl ead any of the customers involved in this case. Likew se, the evidence did
not clearly or convincingly denonstrate that Respondent did not obtain the
i nformed consent of her customers prior to selling themthe auto club
menber shi ps i nvol ved here. Therefore, the Adm nistrative Conpl aint should be
di sm ssed

RECOMVENDATI ON
Based upon the findings of fact and the conclusions of law, it is,
RECOMVENDED:
That the Departnment of |Insurance enter a Final Order finding Respondent not
guilty of violating Chapter 626, Florida Statues and dism ssing the
Admi ni strative Conpl aint.

DONE and ENTERED this 12th day of July, 1996, in Tall ahassee, Leon County,
Fl ori da.

DI ANE CLEAVI NGER, Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675 SunCom 278-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 12th day of July, 1996.



APPENDI X

1. The facts contained in paragraphs 1, 2, 3, 4, 7, 8 and 16 of
Petitioner's Proposed Findings of Fact are adopted.

2. The facts contained in paragraphs 5, 6 and 9 of Petitioner's Proposed
Fi ndi ngs of Fact are subordi nate.

3. The facts contained in paragraphs 10, 11, 12, 13, 14, 15, 17, 18, 19,
20, 21, 22 and 23 of Petitioners' Proposed Findings of Fact were not shown by
t he evi dence.

4. The facts contained in paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 24, 25 and 26 of Respondent's
Proposed Fi ndi ngs of Fact are adopted.

5. The facts contained in paragraph 23 of Respondent's Proposed Fi ndi ngs
of Fact are subordinate.

COPI ES FURNI SHED:

Stephen C. Frederickson, Esquire
Di vision of Legal Services

645A Lar son Bui l di ng

Tal | ahassee, Florida 32399-0333

Charles J. Ginsley, Esquire
Charles J. Ginsley and Associ ates
1880 Brickell Avenue

Mam , Florida 33129

Bill Nel son
Conmi ssi oner
Department of | nsurance
and Treasurer
The Capitol, Plaza Level
Tal | ahassee, Florida 32399-0300

Dan Summer
Depart ment of | nsurance
and Treasurer
The Capitol, Plaza Level
Tal | ahassee, Florida 32399-0300

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



THE TREASURER OF THE STATE OF FLORI DA
DEPARTMENT OF | NSURANCE

Bl LL NELSON
IN THE MATTER COF: DA CASE NO. 11200-94- A- MKM
TARA JEANNE SM TH DOAH CASE NO.  95-4048

FI NAL CORDER

THI S CAUSE cane on before nme for the purposes of issuing a Final Agency
Order. The Hearing O ficer assigned by the Division of Adm nistrative Hearings
in the above-styled matter submitted a Recormended Order to the Departnent of
I nsurance and Treasurer (hereinafter referred to as the "Departnent” or
"Petitioner"). The Recommended Order entered July 12, 1996, by Hearing Oficer
Di ane O eavi nger recommendi ng di sm ssal of the Adm nistrative Conplaint, is
i ncorporated by reference. The Departnent filed nunerous exceptions to the
Recomended Order. The Respondent did not file exceptions. Based upon the
conpl ete review of the record, including the original charging docunent, the
transcript and evi dence adduced at the formal hearing, the Recommended Order and
exceptions thereto, and relevant statutes, rules and case law, | find as
fol | ows:

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

The Departnent of insurance and Treasurer hereby adopts and incorporates by
reference the findings of fact set forth in the Reconmended Order except as
nodi fied by rulings on exceptions, and adopts the concl usions of |aw except as
nodi fied by the rulings on exceptions.

RULI NGS ON EXCEPTI ONS TO FI NDI NGS OF FACT

The Petitioner takes exception to the findings of fact contained in the
Recomended Order at paragraphs 12, 19, and 27, wherein the Hearing Oficer
found that the evidence did not prove that the Respondent had conmitted the
vi ol ati ons charged as referenced in each finding. This conclusion is not
supported by conpetent and substantial evidence as required by section
120.57(1)(a) 10., Florida Statutes. The Hearing O ficer was convinced that the
mul titude of forms utilized by the Respondent in selling the non-insurance
products (notor clubs) to Hulan Mtchell, Jenna Chester and M chel e Hunose
denonstrated that they had given their informed consent. However, the Hearing
O ficer overlooked the blatant m srepresentation and fal se statenent contained
in the "prem um' receipts issued to each of the insureds. Al though the Hearing
Oficer is free to determine the credibility of the witness' testinony, the
Hearing Oficer cannot ignore or reject unrefuted conpetent and substanti al
evidence in the record that clearly and convincingly denonstrates that the
prem umrecei pts are a msrepresentation of fact or false statement. No w tness



testinmony is necessary to make this finding. The docunments speak for thensel ves
and were not otherw se questioned or refuted. The record unequivocally
established the foll ow ng:

Hul an Mtchell - The "prem uni receipt (Pet. Ex. "1") issued to M.
Mtchell indicates a total prem umof $378. The actual cost of the "insurance"
was $328 with a downpaynment of $98 required. See Prem um Fi nance Agreenent
(Pet. Ex. "1") This is absolutely unrefuted on the record. The prem umreceipt
i ncl udes $50 for the cost of the notor club, which is not a policy of insurance
and accordingly is not "premuni. Al so the downpaynent required, purportedly
for insurance, included $50 for the notor club ($98 + $50 = $148). Furthernore,
based on cl ear docunentary evidence in the record, M. Mtchell was again
subject to a msrepresentation of fact (undisputed) wherein on July 9, 1993 he
received a letter (Pet. Ex. "1") threatening to cancel his "insurance" policy
because he did not pay a $48 bal ance due on the notor club. Accordingly the
record clearly indicates that the Respondent has nade a fal se or ni sl eading
statenent with reference to the insurance transaction for M. Mtchell. The
fact that the Hearing O ficer held that M. Mtchell knew (despite his testinony
ot herwi se) that he had purchased a notor club, does not negate the fact that the
Respondent made a fal se or m sl eading statenent.

JENNA CHESTER - The deceptive prem umrecei pt practice was visited upon M.
Chester on two occasions. First on February 1, 1994 a "prem uni receipt (Pet.
Ex. "2") was issued in an ampunt of $670 for "total prem uni due and a required
downpaynent of $261. The actual cost of the "insurance" was $585 with a
requi red downpaynent of $176. See Prem um Finance Agreenent (Pet. Ex. "2") The
"prem unt recei pt and downpaynent included a non-insurance fee for a notor club
in the anpunt of $85. On May 23, 1994 Ms. Chester went to the Respondent to
repur chase coverage which had been cancelled. At that tine, another "prem unt
recei pt was issued to her in the amount of a "total prem um of $719 and a
requi red downpaynent of $286 (Pet. Ex. "2") The actual cost of the insurance was
$619 and a required downpaynent of $186. See Prem um Fi nance Agreenent (Pet.

Ex. "2") The additional $100 was for the non-insurance nmotor club which was sold
to Ms. Chester. Although the Hearing Oficer held that Ms. Chester knew she was
purchasing this nmotor club (despite Ms. Chester' s testinony otherwi se) this
does not negate the fact that the Respondent has nade fal se or m sl eading
statenent in this insurance transaction with Ms. Chester

M chel | e Hunose - The unrefuted docunentary evidence indicates that on My
5, 1994, Ms. Hunpbse was issued a "premunt receipt (Pet. Ex. "3") indicating a
"total premunf in the anpbunt of $926 and a required downpaynent of $348. The
actual cost of the "insurance" was $826 with a required downpaynent of $248 See
Prem um Fi nance Agreenent (Pet. Ex. "3") The additional $100 included in the
"prem unt receipt was for the non-insurance notor club sold to Ms. Hunose.
Agai n despite the Hearing Oficer's finding contrary to Ms. Hunobse's direct
testinmony that she did not know she was purchasing a notor club, the Respondent
has clearly and convincingly made a fal se or m sleading statement with respect
to this insurance transaction with Ms. Hunpbse

It isinplicit in the Findings of Fact by the Hearing O ficer that each
referenced transaction took place as described herein. The Hearing Oficer
merely failed to explicitly state in the Recormmended Order that the unrefuted
docunentary evi dence establishes a prina facie msrepresentation of fact.

I ndeed, the exact factual scenario established herein was determ ned to
constitute a msrepresentation in In the Matter of: Kenneth M chael Whitaker
Case Nunber 93-L-432DDH (Final Oder dated July 3, 1995). It was specifically



determ ned "that the Respondent's standard busi ness practice of conbining the
costs of insurance coverages with the costs of the auto club nenberships and
then calling such costs "total premunt on receipts issued to custoners
constituted a m srepresentation and was deceptive." Also, it was further

determ ned "that the Respondent's standard business practice of deducting all or
part of the ancillary product fee up front resulted in false statenents on ot her
docunents that the full downpayment for prem um or financing of prem um had been
made, when in actuality it had not." Witaker Final Oder at pp's 9-10. The
Departnment determned that this activity was a violation of section 626.611(9),
Florida Statutes. This finding was al so affirned on appeal in Witaker v.
Department of |nsurance and Treasurer, Case No. 95-2702, (21 FLW1353, Slip

pi nion dated June 13, 1996). The court upheld this violation when it

sumari zed the practice in the opinion as foll ows:

Appel l ant took all or part of the ancillary
product fromthe required prem um downpaynent
and gave the consumer a receipt which |isted
the full downpaynent as "Total Prem uni. The
recei pt did not reveal that part of the
"prem unf went to purchase an ancillary
product. \hitaker Slip

Qpinion at pp's 3-4.

This type of fraudul ent and deceptive practice also constitutes a violation
of section 626.9541(1)(b), Florida Statutes, by placing before the public a
representation or statenent which is untrue, deceptive or m sleading.

The Hearing Oficer has already considered the unrefuted facts on the
record and was clearly in error to make a finding otherwi se. Accordingly,
pursuant to section 120.57(a)(a) 10., Florida Statutes, which reads in part:

The agency may not reject or nodify the
findi ngs of fact, including findings of
fact that formthe basis for an agency
statenment, unless the agency first

determ nes froma review of the conplete
record, and states with particularity in the
order, that findings of fact were not based
upon conpetent substantial evidence or that
t he proceedi ngs on which the findings were
based did not comply with essenti al

requi renents of | aw

the Departnment may nodify the findings of fact.

In this case there was no conpetent and substantial evidence to nmake a
finding that the Respondent did not nmake a false or msleading statenent with
the premumreceipts issued in this cause. A review of the entire record
denonstrates unrefuted docunentary evidence which supports the nodified findings
of fact contained herein. Therefore, Petitioner's exceptions to findings of
fact 12, 19 and 27 are hereby GRANTED

RULI NGS ON EXCEPTI ONS TO CONCLUSI ONS OF LAW
The Petitioner takes exception to conclusions of |aw at paragraphs 30 and 31

based on the Hearing Oficer's rejection of unrefuted facts established on the
record, i.e., deceptive and m sl eading prem umrecei pts. Conclusions of Law 30



and 31 are revised to reflect that the premiumreceipts issued to insureds
constitute fraudul ent and deceptive practices as well as placing before the
public a representation or statement which is untrue, deceptive, or m sleading.
Concl usion of Law 30 is nodified as foll ows:

30. In this case, the Respondent was charged
with violating sections 626.611(4), 626.611(5),
626. 611(7), 626.611(9), 626.611(13), 626.621(2),
626. 621(6), 626.9541(1)(b), 626.9541(1)(e),
626.9541(1) (k) 1., and 626.9541(1)(z), Florida
Statutes. Boiled down to the essentials the
Departnment al |l eged that Respondent viol ated the
provisions |isted above by unlawfully selling

i nsureds notor club nenberships wthout their

i nfornmed consent, nade fal se and m sl eadi ng
statenments regardi ng the coverage provided and
falsely represented and illegally required

i nsureds to purchase motor club nmenbership as
part of their purchase of autonobile insurance
and that Respondent engaged in the prohibited
practice of "sliding" additional coverages or
products into the purchase of the insured w thout
the inforned consent of the insured.

This revision is necessary because the Hearing Oficer failed to include
sections 626.9541(1)(b) and 62.9541(1)(e), Florida Statutes, as alleged
vi ol ati ons.

Concl usion of Law 31 is |likew se revised as foll ows:

31. The Department failed to establish by clear
and convi nci ng evi dence that Respondent attenpted
to "slide" coverage or ancillary products
involved in this case. Likew se, the evidence
did not clearly or convincingly denonstrate that
Respondent did not obtain the informed consent of
her customers prior to selling themthe auto club
menber shi ps i nvol ved here. However, based on the
unrefuted evidence in the record, the Respondent
has viol ated sections 626.611(9) and
626.9541(1)(b), Florida Statutes, by issuing
"prem umrecei pts" which fal sely and deceptively
represented "total prem unt which included a fee
for a non-insurance product, ie. notor club
menber shi p. Accordingly, the Respondent is
guilty of three counts of violating sections
626.611(9) and 626.9541(1)(b), Florida Statutes.

The Petitioner's exceptions to conclusions of |aw 30 and 31 are hereby GRANTED
RULI NG ON EXCEPTI ONS TO RECOMVENDATI ON

The Petitioner takes exception to the recomendation that the
Admi ni strative Conpl aint be dism ssed. The Penalty Cuidelines contained in
Chapter 4-231, Florida Administrative Code, should be applied in this case.
There are three docunmented violations (one for each count) of engaging in
fraudul ent and di shonest practices as prohibited in section 626.611 (9), Florida



Statutes, and placing before the public a representation or statement which is
untrue, deceptive or msleading in violation of section 626.9541(1)(b), Florida
Statutes. Under the penalty guidelines, a violation of section 626.611(9),
Florida Statutes, requires a suspension of 9 nmonths per count. Under the

penal ty guidelines, a violation of section 626.9541(1)(b), Florida Statutes,
requires a suspension of 6 nonths per count. Based on Rule 4-231.040, Florida
Admi ni strative Code, the highest penalty per count should be assessed, therefore
the appropriate penalty is three counts at 9 nonths for a total suspension
period of 27 nonths. Since the total required suspension exceeds 2 years, the
appropriate sanction is the revocation of the Respondent's |icenses in
accordance with section 626.641(1), Florida Statutes.

The viol ation of section 626.9541(1)(b), Florida Statutes, permts the
assessnment of an additional fine on top of any other administrative sanction
pursuant to section 626.9521, Florida Statutes. This section permts fines for
wi | ful violations of up to $10,000 per violation not to exceed $100,000. The
Petitioner recommends that a fine of $3,000 be assessed agai nst the Respondent.

However, insufficient grounds have been denonstrated to justify the
assessnent of a $3,000 administrative fine. Therefore, Petitioner's exceptions
to the reconmendati on are hereby GRANTED, except for the Petitioner's argunent
for an additional sanction in the formof a $3,000 adnm nistrative fine which is
her eby DENI ED.

PENALTY

Rul e 4-231.160, Florida Adnministrative Code, prescribes the aggravating and
mtigating factors which the Departnment shall consider and, if warranted, apply
to the total penalty in reaching the final penalty. Aggravating factors in this
matter, as delineated in Rule 4-231.160, Florida Administrative Code, are the
wi | I ful ness of the Respondent's conduct and the existence of secondary
vi ol ations established in Counts I-111 of the Adm nistrative Conplaint. Only
mnimal mtigating factors exist which are outwei ghed by the aggravating
factors. The existence of these aggravating factors would increase the
Respondent*s total penalty, thereby resulting in a higher final penalty.

I ncreasing the Respondent's total penalty would be pointless, however, for
section 626.641(1), Florida Statutes, limts a licensee's period of suspension
to a maxi rum of 2 years. The Respondent's 27-nmonth total penalty already
exceeds the two-year statutory limt. Consequently, the Departnment has

determ ned that a revocation of the Respondent's insurance agent license is
warranted and appropriate in this matter, and is necessary to adequately protect
t he i nsurance- buyi ng pubi c.

I T 1S THEREBY ORDERED:

Al licenses and eligibility for licensure held by TARA JEANNE SM TH, are
her eby REVOKED, pursuant to the provisions of sections 626.611, 626.621
626. 641(2) and 626.651(1), Florida Statutes, effective the date of this Fina
Order. As of the date of this Final Order, the Respondent shall not engage in
or attenpt or profess to engage in any transaction or business for which a
license or permt is required under the Florida I nsurance Code, or directly or
indirectly own, control or be enployed in any manner by an insurance agent or
agency.



Any party to these proceedi ngs adversely affected by this Final Oder is
entitled to seek review of this Final Oder pursuant to section 120.68, Florida
Statutes, and Rule 9.110, Florida Rules of Appellate Procedure. Review
proceedi ngs nmust be instituted by filing a Notice of Appeal with the CGenera
Counsel , acting as the agency clerk, at 612 Larson Buil ding, Tall ahassee,

Fl ori da 32399-0333, and a copy of the sane and the filing fee with the
appropriate District Court of Appeal within thirty (30) days of rendition of
this Order.

DONE and ORDERED this 4th day of Septenmber, 1996, in Tallahassee, Florida

Bl LL NELSON
Tr easurer and
| nsurance Conm ssi oner

COPI ES FURNI SHED:

Tara Jeanne Smth
2588 Pant her Creek Road, Apt. A
Tal | ahassee, Florida 32308-5628

Charles J. Ginsley, Esquire

Charles J. Ginsley and Associates, P.A
1880 Brickell Avenue

Mam, Florida 33129

Di ane O eavi nger, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550

Stephen C. Fredrickson, Esquire
Di vision of Legal Services

200 E. Gaines Street

Tal | ahassee, Florida 32399-0333



